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comes within, the "saving clause". 21 It is submitted that there is no 
logical distinction between cases where a suitor is permitted to go 
into a state court and recover damages for death by wrongful act and 
cases where an employee or his representative is given the right to 
obtain compensation for an accidental injury. 22 And although the 
foregoing analysis would not, perhaps, necessarily lead to a conclusion 
contrary to the one reached by the Court, yet it seems that, since the 
principle was in doubt, the social interest involved might well have 
been a makeweight to induce the Court to uphold the award. 23 



Effect Upon Equity Jurisdiction of Statutes Creating New 
Bights with Specific Legal Kemedies. — It is a well settled head of 
equity jurisdiction to grant relief by injunction whenever irreparable 
injury is threatened to property rights. In such cases, equity will act 
whether the property right is one recognized at common law, or one 
created by statute with no specific remedy for its enforcement. 1 Fur- 

"Actions under similar acts have been held to come within the "saving 
clause". Kennerson v. Thames Towboat Co. (1915) 89 Conn. 367, 94 Atl. 
372; North Pacific S. S. Co. v. Industrial Accident Comm. of California 
(Cal. 1917) 163 Pac 199; Lindstrom v. Mutual S. S. Co., sttpra; Murray 
v. Pacific Coast S. S. Co. (D. C. 1913) 207 Fed. 688; Keithley v. North 
Pacific S. S. Co. (D. C. 1916) 232 Fed. 255; cf., Berton v. Tietjen & Lang 
Dry Dock Co., supra; contra, Schuede v. Zenith S. S. Co. (D. C. 1914) 
216 Fed. 566, where it was held that the Employers' Liability Act of Ohio 
did not come within the "saving clause". In State ex rel. Jarvis v. Dag- 
gett (1915) 87 Wash. 253, 151 Pac. 648, the court held that the Workmen's 
Compensation Act conflicted with the jurisdiction of the federal courts; 
but the basis of the decision was that it was repugnant to the legislation 
of Congress which provides for limited liability for injuries in admiralty. 

"The fact that the doctrine of liability without fault was well known 
to the common law, Salmond, Torts (4th. ed.) § 3; 1 Street, op. cit., 55, 
tends to sustain the contention that there is not even a difference in degree 
between the two classes of cases. 

"The complications flowing from the decision are indicated by the 
cases of Lanigan v. Aetna Life Ins. Co., Moran v. Globe Indemnity Co., 
Champion v. Employers' Liability Assurance Corp., and Shanley v. Em- 
ployers' Liability Assurance Corp. (1917) 57 N. Y. L. J. 1035, where the 
insurance carriers attempted to have awards set aside; and Matter of The 
Iron Steamboat Co. of N. J. (1917) 58 N. Y. L. J. 17, where application 
for return of premium was made. It is interesting to note mat Congress 
amended §§ 24 and 256 of the Judicial Code to read as follows : "saving 
to suitorsin all cases the right of a common-law remedy where the com- 
mon law is competent to give it, and to claimants the rights and remedies 
under the -workman's compensation law of any state". (The italics are 
ours). 65th Congress, 1st Sess., Senate Bill No. 2916, passed by the Sen- 
ate October 2nd, by the House of Representatives October 5th. This 
nullifies the decision in the Jensen case. The amendment will probably 
cause the Workmen's Compensation Act of New York, in so far as it 
applies to longshoreman, to be declared unconstitutional on the ground 
that it imposes a double liability on the employer. Cf., Cunningham v. 
Northwestern Improv. Co. (1911) 44 Mont. 180. 119 Pac. 554. It is sug- 
gested that the solution of the problem would be a federal workman's 
compensation act 

•Osborn v. Bank of United States (1824) 22 U. S. 738; Pennoyer v. Mc- 
Connaughy (1891) 140 U. S. 1, 11 Sup. Ct. 699; Union Pacific Ry. v. Chey- 
enne (1885) 113 U. S. 516, 5 Sup. Ct. 601; see Dows v. City of Chicago 
(1870) 78 U. S. 108. In the last two cases the question arose as to when 
collection of an illegal tax could be restrained. It was held that before 
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thermore, equity will not be ousted of jurisdiction which it previously 
exercised where a statute merely redeclares an existing right and pro- 
vides a specific legal remedy for its enforcement. 2 

"Whether, where a statute creates a right and provides a specific legal 
remedy, equity can still exercise jurisdiction when there is a special 
ground for equitable interposition, was the question presented in the 
recent case of Paine Lumber Oo. v. Neal (1917) 244 IJ. S. 459 37 Sup. Ot. 
718. There, the plaintiffs, non-union manufacturers, sought to enjoin 
the defendants, union members, from continuing operations which 
restrained the formers' interstate commerce. They claimed relief under 
§ 4 of the Sherman Anti-Trust Act of July 2, 1890, 3 alleging that they 
had suffered certain pecuniary damages through the activities of the 
defendants in violation of the statute. The Court held, four judges 
dissenting, that, regardless of proof of special damage caused by the 
violation of the act, a private party has no right thereunder to main- 
tain a bill for an injunction. 4 Although it is stated in the majority 
opinion that the decision is supported by the case of Minnesota v. 
Northern Securities Oo., 6 it is difficult to see how this conclusion is 
reached. The Minnesota case, it is submitted, stands rather for the 
proposition that an injunction will not be granted a private party in 
the absence of proof of special damage.* 

The lower federal courts are in conflict as to whether a private 
party can secure injunctive relief where he does suffer special damage 

equity will intervene there must exist, in addition to the illegality of the 
tax, special circumstances bringing the case under some recognized head 
of equitable jurisdiction. 

'Montandon & Co. v. Deas (1848) 14 Ala. 33; Payne v. Hook (1868) 74 
U. S. 425; Gordon v. Hobart (C. C. 1836) 2 Sumn. 400; Peavy v. Nat'l. 
Bank (C. C. 1895) 69 Fed. 455. 

*26 Stat. 209, c 647. The fourth section provides "The several circuit 
courts of the United States are hereby invested with jurisdiction to prevent 
and restrain violations of this act; and it shall be the duty of the several 
district attorneys of the United States, in their respective districts, under 
the direction of the Attorney General, to institute proceedings in equity to 
prevent and restrain such violations." Section 2 provides that any party 
who violates the act shall be liable to fine and imprisonment Section 7 
provides that any party who suffers damages by the violation of the act 
shall recover treble damages. 

'The Clayton Act of October 15, 1914, 38 Stat 730, c. 323, provides in § 16 
that any person, firm or corporation shall be entitled to sue for and have 
injunctive relief in the federal courts in cases of threatened loss or damage 
through violations of the Anti-Trust Laws under the same conditions and 
principles as govern ordinary equitable relief. Although this destroys the 
effect of the instant decision as applied to the right of individuals to secure 
injunctive relief under § 4 of the Sherman Act, it does not affect the broad 
question of the effect upon equity jurisdiction of a statute which creates 
rights and provides specific legal remedies. 

'(1904) 194 U. S. 48, 24 Sup. Ct 598. 

The Court in that case says at page 70 that the injury complained of 
"was not such direct actual injury as that provided for in the 7th section 
of the Act". Again, "we think that its intention was to limit direct proceed- 
ings in equity to prevent and restrain such violations as cause injury to the 
general public, or to all alike * * * to those instituted in the name of 
the United States." For a construction of the case see Bigelow v. Calumet 
& Hecla Mining Co. (C. C. 1907) 155 Fed. 869. 
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through a violation of the Sherman Act. 7 Those that hold in the 
negative base their decision upon Blindell v. Hagan. 9 But in that case, 
the Court, having jurisdiction over the cause of action because of 
the diversity of citizenship of the parties, proceeded to grant relief 
upon the showing of a threatened irreparable damage. 9 

Although it is often asserted that where a statute creates a new 
right and provides a specific remedy therefor, such remedy is exclu- 
sive, 10 an analysis of the decisions shows that such a statement does 
not embody a general rule of law applicable to all cases. Where an 
attempt is made to enforce a new legal right by a legal remedy other 
than that specifically provided, the rule clearly applies, 11 since the 
provision for a particular legal remedy manifests an intention by the 
legislature to prohibit all other legal remedies. The same is true where 
the right created would be entirely destroyed if any other remedy than 
the one provided for could be pursued. The rule, however, is inap- 
plicable to cases where the remedy provided by the statute is not co- 
extensive with the right, 12 for, obviously, if the right in such cases is 
to be limited by the remedy, the legislative intent could not take effect. 
Moreover, it seems only just to allow equity to afford protection to 
an individual who is about to suffer irreparable damage through the 
infringement of a right created by statute, where the statute does 
not expressly deny such jurisdiction, and where the new right cannot 
be protected by the specific remedy provided. 

No decision has been found squarely denying the power of the 
court to take such action. 13 On the other hand, it has been stated that 
equity will act, regardless of the nature of the question involved, where 
equitable relief is alone appropriate for the protection of rights unen- 

'Bigelow v. Calumet & Hecla Mining Co., supra; see Gulf, C. & S. F. 
Ry. v. Miami S. S. Co. (C. C. A. 18981,86 Fed. 407; Union Pacific R. R 
v. Frank (C. C. A. 1915) 226 Fed. 906, affirming the right. Pidcock v. Har- 
rington (D. C. 1894) 64 Fed. 821; see Nat'l. Fireproofing Co. v. Mason 
Builders' Ass'n. (C. C. A. 1909) 169 Fed. 259; Block v. Standard Distilling 
Co. (C. C. 1899) 95 Fed. 978, denying the right. 

'(C. C. 1893) 54 Fed. 40, affirmed 56 Fed. 696. 

'It is believed that the damages were threatened by a violation of the 
very right created by the act. See Bigelow v. Calumet & Hecla Mining Co., 
supra. 

"Pollard v. Bailey (1874) 87 U. S. 520; Barnet v. Nat'l. Bank (1878) 98 
U. S. 555; Fourth Nat'l. Bank v. Franklyn (1887) 120 U. S. 747, 7 Sup. Ct 
757; Rex v. Robinson (1759) 2 Burr. 799. 

"Carter v. Wann (1871) 45 Ala. 343; Benjamin v. Allison (1915) 201 
111. App. 34; Crawford County v. Laub (1900) 110 Iowa 355, 81 N. W. 590. 

"California v. Poulterer (1860) 16 Cal. 516; State v. R. R. (1882) 62 
N. H. 29; N. Y. etc., R. R. v. Lambright (1891) 5 Ohio C. C. 433; N. Y. etc, 
R R. v. Kennedy (1838) 12 Conn. 499; Tennessee Coal Co. v. George 
(1914) 234 U. S. 354, 34 Sup. Ct. 587. 

"Cf., Dimnick v. D. L. & W. R. R. (1897) 180 Pa. 468, 36 Atl. 866; 
Durant v. Supervisors (N. Y. 1841) 26 Wend. 66; Moies v. Sprague (1870) 
9 R I. 541; Janney v. Buell (1876) 55 Ala. 408; and Chandler v. Hanna 
(1882) 73 Ala. 390. In these cases bills brought to enforce rights created 
by statutes which provided legal remedies were refused; but it is to be 
noted that no ground upon which equitable relief is ordinarily granted was 
present in any of the cases. 
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forcible at law." Furthermore, the federal equity courts have granted 
relief in cases involving- rights created by state statutes where the only 
basis for affording relief was the application of old equitable principles 
to new rights. 16 On similar reasoning, federal admiralty courts have 
acted to protect rights created by state statutes, regardless of provi- 
sions in such enactments to the effect that causes of action arising 
thereunder could be tried only before the courts of the particular state 
which had enacted the statute. 18 Again, federal courts of equity have 
restrained acts which were punishable under the criminal law of the 
United States." 

Under tbe Sherman Act, the Supreme Court has interpreted a con- 
tract in violation of the statute as illegal and has refused to allow a 
recovery for a breach thereof. 18 Suppose in that case the defendant 
had not been in pari delictu and had conveyed land as consideration 
for the agreement. It would seem that, under general principles 
of equity, he should be allowed to bring a bill in a federal court to 
set aside the conveyance; yet, to bear out the theory of the Court in 
the principal case, such relief would have to be denied. A construction 
of the Sherman Act leading to such a result need not, it is submitted, 
have been adopted. If § 4 of that act had been omitted, it is clear 
that equity would have had jurisdiction; that is, a right would have 
been created, the violation of which, could, in a proper case, have been 
made the basis for equitable relief on behalf of an individual. Sec- 
tion 4, however, was necessary in order to allow the federal govern- 
ment to bring suit in equity without regard to equitable principles. 
It seems more reasonable to suppose that such was the purpose of the 
section than to interpret it as indicating a legislative intent to exclude 
general equitable principles where they would ordinarily apply. Fur- 
thermore, it is believed that, as a general proposition, it would be 
wiser to allow equity to exercise its usual jurisdiction in cases arising 
under statutes which create rights and provide specific legal remedies, 
unless, of course, such jurisdiction is specifically prohibited by the 
particular statute. 



Is a Taxicab a Common Carrier? — The question whether one oper- 
ating a taxicab service for hire is a common carrier of passengers is 
obviously a recent one; but since the taxicab is a mere mechanical 
successor to the horse-drawn hack, it would seem that it should be 
governed by similar principles and that, therefore, the two may con- 
veniently be considered together. 

It has been held that the term "common carrier" did not at common 
law embrace a carrier of passengers, but was confined to those carriers 

"Kentucky River Navigation Co. v. Commonwealth (1877) 76 Ky. 435; 
see Holland v. Challen (1884) 110 U. S. 15, 3 Sup. Ct 495; United States v. 
Detroit Timber & Lumber Co. (1906) 200 U. S. 321, 26 Sup. Ct 282; Union 
Pacific Ry. v. Cheyenne, supra, footnote 1. 

"Clark v. Smith (1839) 38 U. S. 195; Reynolds v. Crawfordsville Bank 
(1884) 112 U. S. 405, 5 Sup Ct. 213; Gaines v. Fuentes (1875) 92 U. S. 
10; Cowley v. Northern Pacific R. R. (1895) 159 U. S. 569, 16 Sup. Ct. 127. 

"The Highland Light (C. C. 1867) Fed. Cas. No. 6477; Bigelow v. 
Nickerson (C. C. A. 1895) 70 Fed. 113. 

"In re Debs (1895) 158 U. S. 564, 15 Sup. Ct. 900. 

"Continental Wall Paper Co. v. Voight & Sons Co. (1909) 212 U. S. 
227, 29 Sup. Ct 280. 



